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BREAD AND ROSES:
E.E. 0. C. v. BLOOMBERG L.P.
AND THE CASE FORA WORK-LIFE BALANCE
By: Marissa N. Goldberg'

Our lives shall not be sweated ftom birth until life closes-Hearts starve as well as bodies:
Give us Bread, but give us Roses. 2
Jam es Oppenheim

I. Introduction
With the increasing number of women in
the workplace, and the increasing number of men
as primary family caregivers, the tension between
a successful career and family responsibilities has
never been more pronounced. 3 Because women are
biologically child-bearers and traditionally caregivers,
women must generally sacrifice career goals in order
to have a family. 4 Taking the opportunity to confront
this ever-growing work-life balance issue, the court
in Equal Employment Opportunity Commission
("E.E.O.C.") v. Bloomberg L.P. ("Bloomberg LP.")
directly addressed whether employers must provide
employees with an adequate work-life balance. 5 In a
strongly worded opinion, Chief Justice Loretta Preska
of the Southern District of New York launched an
assault on work-life balance, stating, "there's no
such thing as work-life balance. There are worklife choices, and you make them, and they have
consequences", and concluding that employers have
no legal responsibility to provide employees with a
work-life balance. 6
After providing a brief overview of the
E.E. 0. C. v. Bloomberg L.P. decision, this article will
discuss why Congress only partially intended the law,
as written, to provide for a more sufficient work-life
balance. It will then discuss why current regulations
related to a work-life balance should be revised and
expanded to better address the work-life balance
concerns that female employees in today's workforce
face. 7 This article also suggests possible ways to
accomplish this goal so that plaintiffs similarly
2

situated to those in E.E. 0. C. v. Bloomberg L.P. will
have a viable legal remedy. 8

II. Overview of E.E.O.C. v. Bloomberg L.P.
In E.E. 0. C. v. Bloomberg L.P., the E.E.O.C.
filed suit on behalf of a class of pregnant women,
alleging that Bloomberg LP. "engaged in a pattern of
discrimination against pregnant employees or those
who ha[d] recently returned from maternity leave" in
violation of Title VII of the Civil Rights Act. 9 Judge
Preska determined that the E.E.O.C. lacked sufficient
qualitative and quantitative evidence and granted
summary judgment in favor of Bloomberg LP. 10
After deciding the case on evidentiary grounds, Judge
Preska proceeded to describe the E.E.0.C.'s claim as
being, at its core, about Bloomberg LP.'s failure to
"provide its employee-mothers with sufficient worklife balance." 11
In her opinion, Judge Preska unequivocally
states that the law, as written, does not mandate
that employers provide employees with a work-life
balance. 12 Specifically, Judge Preska maintained that
the law does not mandate 'worklife balance'. It does not require
companies to ignore employees'
work-family trade-offs . . . when
deciding about employee pay and
promotions. It does not require that
companies treat pregnant women
and mothers better or more leniently than others. All of these things

may be desirable . . . [b Jut they are
not required by law. u
Despite sharp criticism from a range of
sources, Judge Preska's opinion in E.E. 0. C. v.
Bloomberg L.P. is quite accurate: there is currently no
legal requirement for employers to provide a worklife balance under Title VII of the Civil Rights Act
of 1964 ("Title VII") or under the Family Medical
Leave Act ("FMLA"). 11 A close reading of the FMLA,
however, indicates that the legislature intended to
address at least some work-life balance concerns
through government regulation. 16
14

III. Work-Life Balance
A. Title VII and Work-Life Balance
Although Title VII has the indirect effect of
providing a more satisfactory work-life balance, it
was not intended to provide such balance. 17 Instead,
Congress instituted Title VII to address employment
discrimination more broadly. 18 Under Title VII,
it is unlawful for an employer to "fail or refuse to
hire or to discharge any individual, or otherwise to
discriminate against any individual . . . because of
such individual's race, color, religion, sex, or national
origin." 19 To satisfy his or her burden under Title
VII, a claimant must demonstrate that an employer
engaged in intentional discrimination because of the
claimant's membership in a protected class, or that an
employment practice resulted in a disparate impact on
a protected class of which the claimant is a member. 20
Notably, Title VII requires that a disparate
impact complainant "demonstrate[e] that a
respondent uses a particular employment practice that
causes a disparate impact on the basis of race, color,
religion, sex, or national origin and the respondent
fails to demonstrate that the challenged practice is
job related for the position in question and consistent
with business necessity. "21 This provision provides
employers with an explicit loophole for avoiding
Title VII liability.22 If, as in Bloomberg LP.'s case,
there is a legitimate business reason for policies that
negatively affect females and their work-life balance,
the employer has not committed a legal wrong under
Title VII.2 3 Although Title VII prohibits outright
discrimination against certain protected classes, the
"business necessity'' clause allows employers to enact
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policies that may disparately impact women. 24 In this
way, Title VII does not actually provide for or protect
work-life balance. 25 Employers may legally strike
work-life balance in favor of work, so long as there is
a legitimate business purpose. 26 In her ruling, Judge
Preska determined that Bloomberg LP. established
a business necessity for its demanding policies that
favor those without pressing personal obligations. 27
Specifically, Judge Preska implied that Bloomberg LP.
must implement policies that favor work over life to
succeed in the competitive media market. 28 A recent
article by the Careerist noted that, "[Judge Preska]
says that basically, if a workplace culture is 24/7,
then they have a right to have that type of culture,''
as long the employer bases that culture on business
necessity. 29 The female employees who complain that
Bloomberg LP. fails to provide an adequate work-life
balance have no remedy under Tide VII. 30 Employeemothers, however, are not without a legal remedy. 31
B. The Family and Medical Leave Act and
Work-Life Balance
Although Congress only intended Title
VII to address workplace discrimination and not
to provide a work-life balance, both the stated
purpose of and President Clinton's statements
regarding the FMLA demonstrate that Congress
designed the FMLA to address growing concerns that
employment demands were infringing on personal
responsibilities. 32 The actual language of the FMLA
supports this notion. 33 The official purpose of the
FMLA is to "balance the demands of the workplace
with the needs of families." 34 The comments made
by President Bill Clinton on February 5, 1993 when
he signed the FMLA into law further emphasize this
purpose. 35 President Clinton stated, "I believe this
legislation is a response to a compelling need-the
need of the American family for flexibility in the
workplace. American workers will no longer have to
choose between the job they need and the family they
love." 36 As codified, Congress found that "the lack
of employment policies to accommodate working
parents can force individuals to choose between
job security and parenting." 37 Without a doubt, the
intent behind passage of the FMLA was to address the
growing concerns regarding work-life balance. 38 For a
number of reasons, however, the FMLA has failed to
meet this goal. 39
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IY. FMLA's Shortcomings
Congress clearly intended the FMLA
to provide employees with safeguards against
discrimination in the event of certain family-related
leaves-of-absence and to assist working parents with
their work and family responsibilities. 40 The FMLA,
however, is far too limited in its scope to fully achieve
this noble but challenging goal. 41 There are several
reasons for the FMLA's shortcomings.
First, all workers are not automatically eligible
for leave under FMLA. 42 To be eligible, an employee
"must have been employed by a covered employer for
at least twelve months and completed 1,250 hours of
service in the twelve-month period prior to requesting
leave." 43 This requirement immediately limits the
application of FMLA, diluting its true potential. 44
Further, although the FMLA applies to all public
sector employers, not all private sector employers are
subject to FMLA's provisions. 45 The FMLA excludes
employers that "emplo[y] fewer than fifty employees
within a seventy-five mile radius of the employee's
worksite." 46 As a result, less than eleven percent of
private sector employees receive FMLA benefits.47
Even after considering public sector employers, a
mere 58.3 percent of all employees nationally receive
coverage under FMLA. 48 This meager coverage is
inadequate to achieve the stated purpose of the
FMLA regulations.
Next, the FMLA only provides workers with
the ability to take family or medical leave for limited
purposes. 49 The FMLA only permits employees to
take family leaves to care for a newborn child, to
adopt a child, to transition a new foster care child, or
to care for an immediate relative with a serious health
condition. 50 Additionally, an employee may herself
take a leave of absence for a serious health condition,
including pregnancy.51 These leaves are inadequate
because as written, the FMLA covers only one event
- birth (including pregnancy and adoption). 52 As
written, a parent or adult child caregiver may be
unable to use the FMLA to cover ordinary illnesses,
doctors' visits, and other similar events.53
FMLA-mandated leave is not only limited
in its application, but also in the length of leave
permitted. 54 Under the FMLA, an employee may
not take more than twelve weeks of unpaid leave
per twelve-month period. 55 Because women are still
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the primary caregivers, when a child becomes sick
women are more vulnerable to losing their incomes
under FMLA. 56 Again, the depth and breadth of the
FMLA is clearly inadequate to provide employees
with a true work-life balance. 57 Even with the FMLA
in place, employees who needed leave rarely exercised
the option. 58 One report found that 63.9 percent
of employees could not monetarily afford to take
advantage of the FMLA, 39.4 percent thought their
work was too important to justify time off, and 29.2
percent were concerned that exercising their FMLA
options might result in their losing their jobs. 59
Lastly, the fact that men generally do not
take FMLA leave as frequently as women do muddies
the vision of gender equality in the workplace. 60 In
addition to the practical inequality that results from
FMLA application, some argue that the language
of the statute itself perpetuates gender inequality
because "policymakers failed to challenge the existing
gendered stereotypes of social arrangements" and
instead "created legislation intended to be used solely
by women." 61
Because the FMLA primarily applies to
women as child-bearers and care-givers, the work-life
balance that this policy affords is more of a mirage
than a reality. 62 Succinctly stated,
A woman who has to 'divide her
attention between family and career
cannot compete effectively in the
marketplace with men who are able
to choose-without risk of social
stigma-to devote the majority of
their attention to their career.' As
long as women are faced with the
dual responsibilities of career and
family, they will not succeed in a
market system where unwavering
dedication is required for success. 63
Ultimately, even if women are able to take
protected leave under FMLA, they will often miss key
opportunities for career growth while they are away. 64
Due to the clear shortcomings of FMLA,
there is a pressing need for further government
regulation. 65 Based on the current state of the law,
Judge Preska's dicta in E.E. 0. C. v. Bloomberg LP.
regarding the legal unenforceability of work-life
balance is correct. Ultimately, however, government
policies that support a work-life balance have both
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social and economic advantages, and the most efficient
and effective way to recognize those advantages is
through government regulation.

V. Should the Law Provide Additional
Regulations to Protect the Work-Life
Balance?

A. Social Advantages ofExpanding Work-Life
Balance Regulations
With more women entering the workforce
and more children growing up in households where
both parents work, the United States must update and
revise its government regulations to provide additional
support for women, children, and families. 66 In
addition to the number of built-in limitations of the
FMLA, 67 the legislation fails to address many other
employee concerns. 68 In particular, the FMLA does
not confront the consequences that an employee may
face when taking FMLA-provided leave, and it does
not alleviate inherent gender inequalities built into
the current system. Reformation and expansion of
the FMLA, along with new legislation, may help to
address these issues and provide a wider social benefit.
First, although the FMLA legally "entitle[s]
employees to take reasonable leave," it does not
confront the indirect ramifications of taking such
leave. 69 In a study of employees who took FMLA
leave, the employees expressed worry that they might
lose their jobs (26.9 percent), that they might be hurt
in their job advancement (26.2 percent), that they
might have their seniority affected (12.9 percent),
or that they might not be able to pay for bills and
other expenses (53.8 percent). 70 These concerns
constructively counteract any benefits that the FMLA
might have otherwise provided.
Further, although only a small percentage
(6.5 percent) of employees who take leave under the
FMLA actually lose some of their job benefits,7 1 the
fact that this result is a possibility at all is extremely
disconcerting, and may be a factor considered by
an employee when deciding whether or not to take
leave for a family-related reason. Employees are also
likely to consider the fact that the FMLA does not
provide for paid leave. More than half of employees
who took leave (58.2 percent) reported that it was
either "somewhat difficult" or "very difficult" to
make ends meet during their leave of absence. 72
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Although the FMLA is intended to allow employees
to better balance their personal and professional
responsibilities, it is difficult to see how it can ever be
successfully implemented if employees are constantly
concerned with the practical implications of taking
advantage of leave under the FMLA. 73
Similarly, Congress must expand the FMLA
to help achieve actual gender equality. 74 As written,
the FMLA provides only unpaid leave for employees. 75
Because of the current wage disparity between male
and female employees, it is likely that the husband
earns more than the female spouse. 76 Therefore, when
a husband takes FMLA leave, his family will generally
lose more income than it would if his wife were to
take FMLA leave. 77 As a result, husbands will likely
be discouraged from taking leave under the FMLA to
avoid losing the added income. Reports that female
employees are more likely to take advantage ofFMLA
leave provisions than their male counterparts verify
this conclusion. 78 If Congress expanded FMLA to
offer paid leave, it would incentivize the husband/
father to take time off by removing income loss as
a relevant consideration. 79 This, in turn, will allow
wives/mothers to continue working and continue
furthering their careers. 80 In addition to the benefits
of allowing employees to better balance their families
with their careers, employees with a strong worklife balance also tend to be more financially stable.
Specifically, a work-life balance has been found to
"increas[e] the long-term employment and earning
prospects of working parents ... thereby increasing
job security and ensuring consistent income." 81 This
seemingly individualized economic benefit has the
potential to exponentially increase the social welfare
of families on a broad scale.
Finally, drawing a comparison between the
movements for gender equality and racial equality,
one can make a strong argument that legal reform
is the best way to implement real social change. By
failing to pass regulations which support a worklife balance, the United States government and
court systems are perpetuating deeply rooted gender
inequality; in this manner, parents are forced to make
the difficult choice between their careers and their
families. 82 Instead of standing idly by and allowing
market forces to dictate employment policies that
directly affect gender rights, legislators and justices
should consider the legacy of the Plessy v. Ferguson and
Brown v. Board ofEducation decisions. 83 Arguing that,
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"legislation is powerless to eradicate racial instincts,"
the court in Plessy affirmed the legality of separate but
equal accommodations for black and white citizens. 84
The Plessy decision cemented racial inequality in the
United States until the Brown decision came before
the Supreme Court in 1954. 85 With the Brown
decision, focusing on segregation in public education,
the Supreme Court ruled that "separate educational
facilities are inherently unequal" and that the plaintiffs
were "deprived of the equal protection of the laws
.
guaranteed by t h e Fourteenth Am en d ment. "86 usmg
its power and influence, the court in Brown paved the
way for the successes of the Civil Rights movement. 87
This demonstrates that courts have the ability either
to propagate social inequality or to encourage positive
change.
There is widespread support for the notion
that legal action, be it through court decisions,
legislation, or otherwise, can bring about social
change. One scholar, for instance, noted that the
law "possess[es] a tremendous capacity for effecting
.
.
88
change" under the appropnate circumstances.
Others tend to take a more moderate view, arguing
that legal regulations can indirectly impact social
change. For example, laws can be used to "subtly
influence social interactions." 89 The courts and other
governing bodies can also encourage the adop~i~n of
reforms, "making some options seem more legitimate
or feasible while discouraging others-thus affecting
(if not necessarily dictating) social practices, customs
and attitudes." 9° Finally, "[e]ven when laws do not
intend to create social change, change often occurs
as a side effect of the pervasive connection of law to
our social system ... Thus, 'the potential for law to
be used to effect deliberate and calculated change is
enormous."' 91
Following the precedent of the Plessy and
Brown decisions, the courts and legislatures have
the power and influence to implement work-life
balance policies in order to level the playing field
between female and male, and parent and non-parent
employees. 92 Ideally, the enactment of work-life
balance regulations will revolutionize the way women
and parents are treated in the workplace over time.
For these reasons, as well as the economic
benefits discussed below, 93 governing bodies should
begin the process of expanding and reforming the
current FMLA system. Additional safeguards are
necessary to better support parents, to allow women
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to reach their full potential at work without sacrificing
their responsibilities to their families, and to address
the gender inequalities between men and women.

B. Economic Advantages ofExpanding Work-Life
Balance Regulations
In addition to promoting gender equality
and bettering families and children, there is also
overwhelming evidence of economic benefits
that result from the implementation of worklife balance policies. Employers, as well as their
individual employees, will benefit from these policies.
Specifically, a recent White House report found that
work-life balance policies overwhelmingly resulted
in reduced absenteeism, lower employee turnover,
improved worker health, and increased productivity. 94
Moreover, because work-life balance is a priority for
employees, employers who wish to keep training
costs low by retaining workers long-term should be
encouraged to implement work-life balance policies. 95
Employer-provided on-site child care
programs serve as a perfect example of how work-life
balance policies can provide benefits to employers,
as well as employees. 96 Specifically, providing on-site
childcare can be cheaper than providing subsidies to
employees to find their own child care options, and
studies show that this option increases employee
productivity. 97 The results of a study conducted by
Boston College and Bristol-Myers Squibb ("BMS") to
gauge the benefits of EMS-provided childcare centers
for its employees strongly affirm these findings. 98
Employees in the study overwhelmingly reported
that access to BMS childcare centers had either a
"positive[]" or "very positive[]" impact on their
productivity, their quality of work, their relationships
with their supervisors, and their plans to stay with
the company, among other benefits. 99 Therefore,
implementing work-life balance policies like on-site,
employer-provided childcare centers will likely result
in more satisfied and productive employees.
In addition to improved employee morale
and productivity, mother and women friendly policies
lead to a variety of other business advantages. One
study found that "firms with female representations
on their board of directors are more likely to be
highly attentive to corporate governance issues,
. improve
.
d fi rm penormance.
I:
"100
which correlate with
Female involvement in management is also correlative
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with fiscal success. 101 When a firm has strong female
leadership on its board of directors, the firm's return
on invested capital is sixty-six percent higher than
firms with fewer females on their boards. 102 Currently,
however, the lack of social support for working
mothers prevents women from attaining positions
on corporate boards, and other similarly demanding
positions. 103 Women currently make up 46.4 percent
of all employees at Fortune 500 companies, but hold
just 15.7 percent of board seats, 14.4 percent of
executive offices, 7.6 percent of top-earning executive
offices, and 2.4 percent of chief executive offices. 104
For companies to see the financial benefits that
accompany female involvement and leadership, they
must implement policies that provide greater support
for their employees' balance between work and home
life.
In contrast with these statistics demonstrating
that female involvement has a positive impact on
a business' success, Judge Preska suggested that
Bloomberg L.P. does not provide a work-life balance
to its employees because the competitive nature
of Bloomberg L.P.'s industry. 105 Her implication
is that Bloomberg L.P. would not be as successful
if it implemented work-life balance policies. 106
However, the experiences of other companies that
have implemented work-life balance policies suggests
otherwise.
Kraft Foods is a premier example of a
company that balances corporate success and industry
competitiveness with the successful implementation
of work-life balance policies. 107 Kraft offers its
employees a wealth of options to achieve a better
balance between their careers and their families and
at-home responsibilities. 108 Kraft employees can take
advantage of telecommuting, flextime, job-sharing,
and part-time options, as well as "new-mother phase
in programs," a "backup dependent care program,''
and a variety of wellness programs for overall mental
and physical health. 109 Contrary to Judge Preska's
suggestion that work-life balance policies might
negatively affect a company's success, Kraft Foods
has enjoyed exceptional success. 110 Market Watch
describes Kraft as a "global snacks powerhouse with
an unrivaled portfolio of brands people love." 111 Kraft
markets products in approximately 170 countries,
and generated revenue of $49.2 billion in 2010. 112
Google provides further support that worklife balance policies and company success are indeed
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compatible. 113 With the constant competmon
between search engines as internet technology
evolves, and with the addition of Google's "Google+"
social media network to challenge the wellestablished Facebook, Google exists in an increasingly
cut-throat environment. 114 Despite the aggressive
market Google operates in, spectators note that the
company's policies encourage employee happiness,
in part through work-life balance initiatives. 115 Most
notably, Google goes beyond the requirements of
FMLA to offer twelve weeks of maternity leave at
approximately 100 percent pay, with employees
being eligible for an additional six weeks if they have
worked for Google for over a year. 116 Non-primary
caregivers are also eligible for seven weeks of paid
leave for the birth of a child. 117 Google has also
implemented a number of unconventional support
benefits. Among its wide array of options, Google
reimburses employees up to $500 for takeout food
for the first four weeks at home after having a baby,
provides company washers and dryers, including free
detergent, to multi-task while at work, and employs
five on-site doctors for free employee check-ups. 118
Google also provides adoption assistance, day care,
and "Mother's Rooms." 119 Although unusual, these
policies ultimately allow employees to better juggle
their responsibilities. 120 In spite of the benefits Google
offers its employees, Google is both an economically
successful enterprise and a successful company m
terms of usage and popularity. 121
Additionally, a number of governments
of economically successful countries have already
mandated work-life balance policies similar to
but more comprehensive and supportive than the
FMLA. 122 For example, under the United States'
FMLA, employees receive twelve weeks of unpaid
leave for a few limited purposes, and not all
employees are covered. 123 Comparatively, the German
government mandated federal paid maternity leave of
at least fourteen weeks in 1979, over a decade before
the United States implemented the less-inclusive,
less-supportive FMLA. 124 Despite this mandate, the
German economy is currently the fifth largest in the
world, with an estimated gross domestic product
(GDP) of 3.085 trillion dollars in 2011. 125
Similarly, the Japanese government has
prioritized policies that support women in their efforts
to balance workplace and family commitments. 126
Under the Child Care and Family Care Leave Law,
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workers may "take child-care leave until their children
reach the age of 1;" "take family-care leave for a
period of up to three consecutive months;" and must
be paid at least 25 percent of their wages while on
leave, among other protections. 127 Unlike the FMLA,
the Japanese Child Care and Family Care Leave Law
applies to all private and public employees. 128 These
policies have had encouraging results, as indicated in
a case study where a "large-scale U.S. multinational
financial-services corporation" operating in Tokyo,
Japan attempted to abide by these work-life balance
policies at its Japanese facilities. 129
Despite some challenges as the American
managers attempted to implement the new, more
accommodating policies, these managers noted
that the policies helped attract and retain talented
female staff members who might have otherwise
been disinterested in the corporation, demonstrating
the economic benefits of work-balance policies in
action. 130 Additionally, like Germany, Japan also has a
thriving economy: Japan is the third largest economy
in the world, with a GDP of 4.389 trillion dollars in
2011.131

From the experiences of successful companies
such as Kraft and Google, and the economic benefits
realized by countries with government-supported
work-life balance policies, like Germany and Japan,
it is evident that Judge Preska's opinion about the
unworkability of the work-life balance is erroneous.
In fact, implementing more comprehensive work-life
balance policies would greatly benefit both American
companies and the United States.

VI. Moving Towards Reform and Expansion
In light of the many social and economic
benefits that will ultimately result from employees
having a better work-life balance, the court system
and the legislature need to either expand the FMLA
and/or create new legal protections for working
parents. Mother-employees like those in E.E. 0. C.
v. Bloomberg LP. should have some remedy for their
claims, and there are several options available. 132
First, it is important to note there has been
some progress in making the law more supportive of
working parents and mothers. For instance, defining
what qualifies as a "serious health condition" under
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FMLA, the courts have consistently interpreted the
requirement broadly, thereby expanding coverage. 133
In Caldwell v. Holland of Texas, Inc., the
court examined whether an employee's son's ear
infection qualified as a "serious health condition"
under FMLA. 134 Juanita Caldwell's employer fired
her after Caldwell missed a shift in order to seek
medical attention for her son. 135 The employer argued
that the termination did not violate the FMLA
because the FMLA only provides employees with
leave for "serious health conditions that afflict their
immediate family members." 136 After reiterating that
the "FMLA's purpose is to help working men and
women balance the conflicting demands of work and
personal life," the court went on to determine that
the ear infection, which was acute in nature, qualified
for FMLA leave. 137 Similarly, in Miller v. AT&T, the
employer denied FMLA leave to a mother because,
in the employer's opinion, her influenza was not a
sufficiently serious illness to be covered under the
Act. 138 Even though the regulatory language of the
FMLA states that, "[o]rdinarily, unless complications
arise, the common cold, the flu, ear aches, [and] upset
stomach ... are examples of conditions that do not
meet the definition of a serious health condition and
do not qualify for FMLA leave," the court in this case
determined that her flu, which lasted for several days
and required multiple treatments, was sufficiently
serious to warrant coverage under FMLA. 139 This
interpretation of the "serious health condition"
requirement will ultimately provide more relief for
employees. 140 These court-driven expansions convey
not only that "the American government was serious
about implementing the FMLA," but also that the
FMLA needs to be construed leniently to have its
intended positive affect on employment equality
and the work-life balance. 141 However, the court's
interpretations in Caldwell and Miller are insufficient
expansions, in light of the many issues still plaguing
the current work-life balance situation. 142
Similarly insufficient are the efforts by
the government to support mother-employees in
legislation beyond the FMLA. For instance, recent
revisions to the Patient Protection and Affordable
Care Act now require employers to provide
"reasonable break time for an employee to express
breast milk for her nursing child for 1 year after the
child's birth each time such employee has need to
express the milk." 143 Although this is an extremely
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useful addition to this legislation, employers are
not required to compensate nursing mothers for the
breaks they take in accordance with this provision,
unless they use their normally compensated lunch
breaks or other breaks to perform this task. 144 For
mothers living on the poverty line, making the choice
between thirty minutes to pump breast milk or thirty
additional minutes of paid labor may be difficult to
make. 145 As the law currently stands, "[n]o federal
statute expressly prohibits discrimination based on
family responsibilities ... most caregiver cases are
brought using a patchwork of claims." 146 With several
impressive options available for providing additional
support for a work-life balance, there is no reason for
the state of the law to be so dismal.

A. Paid Leave under the FMLA
Despite being a progressive leader in equal
opportunity employment protections, the United
States has fallen embarrassingly behind in the worklife balance arena. 147 A recent study of 173 countries
revealed that 169 countries provide guaranteed leave
with income for pregnant women and new mothers. 148
The United States is not one of those 169 countries. 149
Further, of the 173 countries, 66 countries provide
paid leave to new parents, both female and male. 150
Again, the United States is not among those 66
countries. 151 Reforming the FMLA to provide paid
leave is a perfect starting place to address the current
lack of a work-life balance.
In addition to catching the United States up
with the work-life balance standards across the globe,
paid leave has numerous other benefits. A report by
Human Rights Watch found that the failure ofFMLA
to provide paid leave "fuels postpartum depression,
causes mothers to give up breast feeding early, [and]
forces families into debt and onto welfare. 152 There
is also a correlation between paid parental leave
and improved child health. 153 Further, paid leave
is something American workers want: 78 percent
of adults in the United States ranked family and
maternity leave with pay as a "very important" labor
standard. 154
Providing paid family leave is a change to
the FMLA legislation that would fundamentally alter
the way employees and employers view the worklife balance. Parents would be able to better attend
to the needs of their families without having to

constantly worry about the negative effect of their lost
paycheck. 155 This is an important first step towards
ensuring a more adequate work-life balance for
employees; however, to reach their full potential, such
a step must be accompanied by other changes as well.

B. Creating a Cause ofAction for "Family
Responsibilities Discrimination"
A recent study by the Center for WorkLife
Law at the University of California, Hastings
College of Law reported on a new phenomenon in
discrimination lawsuits that provides the second
option for legally instituting a work-life balance. 156
Family Responsibilities Discrimination ("FRD")
is "discrimination against employees based on their
responsibilities to care for family members." 157 To
date, only 63 local governments scattered throughout
twenty-two states have instituted FRD laws to provide
employees with families additional protection. 158
The bill proposed by New York City serves
as a noteworthy example of FRD legislation. The bill
defines caregiver broadly, including within its scope
parents, as well as any "person who is a contributor
to the ongoing care of a child for whom the person
has assumed parental responsibility or of a person or
persons in a dependent relationship with the caregiver
and who suffer from a disability." 159 The bill requires
employers to make reasonable accommodations for
the needs of caregivers and, as a result, prohibits
discrimination against caregivers. 160 Although still
in its early stages of development, New York's FRD
regulation can serve as a model for legislation at the
federal and state levels, and may help to alleviate some
of the current work-balance issues that plague parentemployees. 161

C. Legally Mandating Workplace Flexibility
Policies
A final option for addressing the lack of a
legally enforceable work-life balance for employees is
to mandate workplace flexibility policies. Workplace
flexibility policies, also known as flexible work
arrangements, allow employees to change the time,
location, and manner in which they work, while
still meeting the demands of their employment
responsibilities. 162 Flexible work arrangements can
include the ability to control and choose shifts, the
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ability to work a compressed workweek, and the ability
to work from home, among other possibilities. 163
Although the percentage of workers with
flexible schedules has steadily increased, 164 flexible
work arrangements are still private matters requiring
negotiation and agreement between employees and
employers. 165 Yet, like paid family leave and FRD
protection, flexible work arrangements have several
benefits, both for employees seeking a better work-life
balance, and for employers seeking a more productive
and lucrative work environment. Employees with
flexible workplaces reported improved mental wellbeing and less "negative spillover" from job to home
and vice versa. 166 Those same employees report being
more satisfied with their jobs and that they intend
to stay with their companies longer - benefits which
any employer should welcome. 167 Private companies
and the government, therefore, should be interested
in capitalizing on these benefits by making workplace
flexibility policies mandatory.

VII. Conclusion
The E.E. 0. C v. Bloomberg LP. decision has
opened the door for a wider discussion about the
plight of mothers in the workplace. 168 Because the
plaintiffs brought the claim under Tide VII, Judge
Preska was undoubtedly accurate in her holding and
in her description of the work-life balance under
Tide VIl. 169 Her harsh critique of the work-life
balance, however, indicates a broader issue that must
be addressed in the coming years. 170 The plaintiffmothers in this case were without a remedy: they had
to choose between their careers and their families a choice contrary to the intention of FLMA. 171 The
FMLA was intended to alleviate this pressure and
allow mothers and parents to balance it all. With a
variety of appealing options available to employers,
legislators, and policymakers alike that would provide
working parents with legally mandated support for
balancing their careers with other responsibilities,
and in light of the social and economic benefits that
would accompany such support, there is no reason for
this group to still be struggling.
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